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sukiect: Possible Modification of IL.R.C. § 6707 Notice of Assessment

This memorandum responds to your regquest for tax litigation
advice dated January 29, 1989, recarding whether the I.PR.C.
§ 6707 Notice of Assessment should be mocdified in light of the
recent decision in Planned Investments, Inc. v. Urited States,
Civil No. G-86-938, slip op. (W.D. Mich. March 28, 1988), appeal
pencding No. BB-1668 (6th Cir.). For the reascns cdiscussed below,
it is our recommendation that the section €707 notice sheculd not
he modified at this time.

. DISCUESION

I.R.C., § 6111(a) requires a promoter of a tax shelter to
register the tax shelter with the Service kefore any interests
are cffered for sale. Failure to comply with the registration
requirements cf section 6111l (z) may result in the assessment cf
penalties under section 707. TI.R.C. § 6707 provicdes that:

(a) Failure To Register Tax Shelter.-

{1) Imposition of penalty.-If a perscn who is reguired
to register a tax shelter under section 611l{a)- ‘

() fails to register such tax shelter on or before
the date described in section 6111 (a) (1), or

{B) files false or incomplete information with the
Secretary with respect to such registration,
such person shall pay a penalty with respect to such registraticn
in the amount determined under paragraph (2). No penalty shall
be imposed under the preceding sentence with respect to any
failure which is due to reasonable cause.

(2) Amount of penalty.-The penalty imposed under

raragraph (1) with respect to any tax shelter shall be an
amount equal to the greater of-
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(A} 1 percent of the aggregate amount invested in such
tax shelter, or

(B} $5CC.
(b} Failure To Furnish Tax Shelter Identification Number.-

(1) Sellers, etc.—-Any person whoe fails to furnish the
identification number of a tax shelter which such rpersocn is
reguired to furnish under secticn 6111 (b) (1) shall pay a
penalty of $100 for each such failure.

(2) Pailure to include number on return.-2any perscn who
fzils to include an icentification number con a return on’
which such number is required to be included under secticn
6111 (k) (2) shall pay a penalty of $250 for each such
failure, unless such failure is due to reascnable cause.

The method of assessing secticn 6707 penalties is governed
by statutes and regulations. 1In this regard, section 6671
provides that the liabilities contained in the subchapter
ccncerning "Assessable Penalties” in which Section €707 iz fcun
"shall be assessed and collected in the same menner as taxes.”
Thus, the rules under section 65C1 concerning the limitaticns on
assessment and collecticn of taxes are applicable to secticn
6767.
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For purpcses ©of assessing the penalty under secticn
6707(a) (1) (A), if the person reguired to register the tax shelter
fails to do so, the penalty may Le assessed at any time. Secticn
6501(c) (3). 1If such person merely registers -the tax shelter
after the required date, the penalty must be assessed within
three years of registering the tax shelter. Section 6501 (a).

The penalty under secticn 6707 (a) (1) (B), which applies if a
person files false or incomplete information with the Service,
must be assessed within three years from the date the information
was filed with the Service. Section 6501{a}. The penalty under
secticon 6707(b) (1) is asserted against z seller of zn interest in
& tax shelter who fails to furnish the registration number of the
shelter to the purchaser in a written statement. £ince no
statement is being filed with the Service, the section 6501(z)
limitation period on assessment does not apply, and the penalty
may be assessed at any time. The peralty under secticn
6707 (b) (2) is asserted for failure to include a tax shelter
registration number on a return on which such number is required.
The penalty must be assessed within three years of filing the
return with the missing identification number to the Service.
Sectien 6501 (a).
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Once an assessment of tax is made, section 6303 requires the
Sfervice to provide the person liable for the unpaid tax with
notice of the assessment, stating, "the amount and demanding
payment." The current I.R.C. § 6707 Notice of Assessment, in
addition to providing general information about when the section
€7C7 penalty applies, and the amount of the penalty due, also
includes the words "Tax Period." Pursuant to Form 8278, which is
tsed by revenue acents in computing and assessing miscellanecus
penalties including that under section 6707, the tax pericd
ciited on the netice should be, "the year in which the document
was filed or required to be filed." Therefore, if a perscn
required tc register a tax shelter on January 1, 1987, registered
the shelter on January 1, 1988, the tax pericd used for purroses
of assessinc the section 6707 penzliy would be December 31, 1987.

In a memorandum from our office dated August 25, 1988, we
recommended that the words "Tax Periocd” be eliminated from the
I.R.C. § 6700 Notice of Assessment, and that the notation "CIV
PEN ASSESSED THROUGH" be added. These changes came as & result
of the district court case Planned Investments, Inc. v. United
States, supra, where the Court held that the section 670¢ Notice
¢f Assessment is invealid because the notice failed to state the
entire tax period during which the section 6700 conduct occurrecd.
The CGovernment is currently appealing Planned Investments, and
taking the position that since the section 6700 penalty is
cemputed on a transactional basis, the penalty assessment is not
tied to any specific tax period, such as a taxable year. Thus,
the taxable pericd during which the penalizeé conduct occurred
need not be stated on the notice.

In light of the pending appeal of the Planneé Investments
case, we do not recommend making any changes to the section 6707

-» notice of assessment at this time. Unlike the section 6700

penalty, three of the four violations for which the Service can
assess the section 6707 penalty are tied to a specific tax
period. The Planned Investments case, would have no affect on
these three section 6707 violations, which amount to almost all
of the cases in which the section 6707 penalty is assessed,
because the current notice of assessment already states the
entire tax period during which these viclations occurred.

. However, Planned Investments may affect those cases in which
penajties are being assessed for violations of section

6707(b) (1). Since viclations cf section 6707 (b) (1) are not tied
to a specific tax period, it is often very difficult for revenue
agents to determine the exact period when the section 6707(b) (1)
conduct occurred. Moreover, we have been informed by your office
that many revenue agents when issuing notices of assessments for
viclations of section 6707 (b){1l) are currently stating as the
"Tax Period", the year in which the assecsment was made. If
Planned Investments is affirmed, the Service would then be
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required te state on the notice the entire tax period during
which the section 6707(b} (1) conduct occurred. However, because
the section 6707(b) (1) penalty is assessed in such a small number
of cases, we do not recommend any modifications to the current
notice pending the outcome of the appeal of Planned Investments.
We do recommend that in those limited cases where the section
6€707(b) (1) penalty is beirg assessed, the revenue agents continue
to use the current section 6707 notice of assessment which
includes the werds "Tax Period."™ Furthermore, pending the appeal
of the Blanned Investments case, when making penzlty assessments
for viclations of section 6707(b)(1l), the "Tax Pericd” on the
assessment notice may refer to the year in which the assessment
was made. Por all cther section 6707 viclations, the "Tax
Period" shouldé continue to refer toe the year in whicl the
document was filed or required to be filed.

Shoulé you have any further questions regarding this matter,
please contact Jeff Rosenkterg of the Tex Shelter Branch, at 566-
3233.

MARLENE GROSS

S x’(// ; ~ ”
fo? ;ﬂzﬁggz/'éﬁiépgﬁ;;ng

By:

—— |

CURTIS G, WILSON

Acting Senior Technician
Reviewer

Tax Litigation Division

Tax Shelter Branch
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